Outline of Possible Alternative to the Foreshore and Seabed Act 2004:

Introduction:

Engagement with Crown officials on the development of a regime to replace the Foreshore and Seabed Act
2004 has indicated that the government is currently looking at an approach which is unlikely to satisfy the
expectations of Iwi and hapt. At this stage, rather than critiquing that approach, the Iwi Leaders’ Group
directed that an alternative proposal be developed that has the capacity to both meet Iwi/hapi
expectations and the government’s political imperatives.

Characteristics of the proposed approach:
The replacement framework needs to:
e Be consistent with lwi/hapi world view that places taonga status of foreshore and seabed at the
centre (i.e. environmental sustainability is the priority)
e Provide for tikanga to be an operative source of law;
e Allow for flexibility for Iwi/hapi specific aspirations/realities to be reflected;
e Increase the decision making role and autonomy of Iwi and hapg;
e Not ‘look and feel’ like the 2004 Act
e Satisfy the Crown’s political imperatives.

The latter are assessed as being:
e Rebalancing interests (a recognition that the 2004 Act struck an inequitable balance which should
be redressed);
e Environmental Sustainability
e Integration with the existing statutory matrix
e Efficiency (not increasing overheads, costs or red tape)
e Appropriate economic development
e Certainty and clarity
e Protection of existing rights/interests (including access)

Key elements of the proposed approach:

e The proposed approach takes, as its starting point, the issues that led Te Tau lhu to apply to the
Maori Land Court, claiming customary title status in respect of the foreshore and seabed of the
Marlborough Sounds, i.e. concerns in respect of environmental management of the sounds and
lacking of weighting for Maori interests in decision-making;

e The key issues addressed by the proposed approach are therefore better management of the
foreshore and seabed and provision for tikanga Maori to be operative;

e Main effect of Act would be to provide for integrated management of the foreshore and seabed
through setting out principles for management and decision making;

e Iwi/hapi rights would be expressed through:

o Recognising that mana is enduring and inalienable and contains right to development;

o Providing for tikanga of mana whenua to be an integral aspect of management and decision
making (but in a way that tikanga is not defined by statute);

o Recognising that Iwi/hapu have rights and responsibilities over the foreshore and seabed as
a matter of principle;

o Providing for Iwi/hapi to determine how those rights and responsibilities are exercised (i.e.
would draw on the awards identified in the TAG paper);

o Recognising that Iwi/hapl have a right to share in benefits of development in FSSB;



o Provide for Iwi/hapu to assert title in the courts according to a new test based on tikanga
and the Declaration on the Rights of Indigenous Peoples that would give rights to
review/injunct decisions over the FSSB, permission right and to impose rahui;

e The structural starting point for the proposed approach is a ‘rights and responsibilities’ framework
— management and administration is not based on any assertion of ‘ownership’ (Crown or
otherwise) of foreshore and seabed, but on statutory specification of rights, responsibilities and
decision-making processes;

e Rather than requiring Iwi/hapi to go to Court or negotiation with the Crown to prove their rights
and be ‘awarded’ certain legal recognitions of those rights, the proposed approach would specify
what rights and responsibilities Iwi/hapl have in respect of environmental management and what
processes and mechanisms are available to express those rights;

e As a matter of principle, the right to have rights determined by the Courts should be restored (with
the 2004 Act’s extinguishment of rights legally reversed), but it is suggested that such rights should
be determined in accordance with the principles set out in the Declaration on the Rights of
Indigenous Peoples.

Purpose of replacement Act:
The purpose of the Act would be to recognise that:
e The foreshore and seabed is nationally important; and
e Manais enduring and inalienable, that coastal Iwi/hapd have the right to continue to express that
mana and that mana encompasses development and other rights.

‘Ownership’ framework:
The 2004 Act would be repealed and:
e The rights extinguished by the Act legally reinstated;
e The new Act would be silent on the issue of ownership;
e The physical boundaries of the foreshore and seabed, for the purposes of the Act, would be
defined; and
e Rights, responsibilities, liabilities, decision-making processes, etc in respect of foreshore and seabed
would be specified.

Environmental sustainability

This would be addressed in the Act through:

e A statutory statement that integrated management of foreshore and seabed should occur

e Principles for integrated management would be set out. These could include:

o Decisions to be made wWith regard to the precautionary principle; and
o Inaccordance with the tikanga of those holding mana whenua, mana moana;

e Roles and responsibilities specified, including the roles and responsibilities of Iwi/hap(;

e Mechanisms/processes for giving effect to integrated management would be set out. This would
include mechanisms for Iwi/hapi involvement, with enhanced versions of mechanisms utilised in the
Ngati Porou and Te Whanau a Apanui Deed of Agreement and Treaty settlements (including the
Waikato River settlement) as the starting point; and

e Some processes/mechanisms might not be of universal application, but might only be available where
certain ‘triggers’ apply. At the least, it may be necessary to resolve which Iwi or hapd holds mana
whenua, mana moana in any given area.

Sustainable economic development:
This would be addressed in the Act through:



e Astatutory statement that economic development which is compatible with environmental
sustainability is in the national interest;

e Principles governing development would be set out, including the tikanga of those holding mana
whenua, mana moana and that Iwi/hapQ have the right to share in the benefits of development;
and

e Roles and responsibilities would be specified, including the roles and responsibilities of Iwi/hap(;
and

e Processes and mechanisms for giving effect to integrated management would be set out, as above.

Non-commercial uses/activities:
This would be addressed in the Act through:

e The statute would specify the extent of third party/public interests in non-commercial access and
use in principle;

e Principles governing non-commercial access and use would be set out, including the tikanga of
those holding mana whenua, mana moana and the circumstances in which such access and use may
be limited; and

e Roles and responsibilities would be specified, including the roles and responsibilities of Iwi/hapi (in
managing the non-commercial activities of lwi/hapli members, e.g. customary fishing and in respect
of access and use by third parties); and

e Processes and mechanisms for giving effect to integrated management would be set out, as above.

Restoring the right to litigate:
The Act would provide for the right to seek a judicial declaration of title:

e The tests to be applied would be drawn from tikanga and the standards derived from the
Declaration on the Rights of Indigenous Peoples (including extinguishment only being effective if it
occurred with the free, prior and informed consent of the holders of title);

e The outcome(s) of a declaration of title would include — rights to:

o Injunct environmental decisions (?);
o Impose rahui; and
o Give or withhold permission for new activities (ie permission right?

Example Structure of new Act:
Note- lots of details missing, and location of particular things not included as yet- e.g. where to put repeal
of 2004 Act and revival of rights of iwi/hapd, navigation etc....

Purpose
- Standard feel good about importance of foreshore and seabed to NZ;
- Statement that mana is enduring and contains a right to development (rationale- statement that
irrespective of what the Crown has done over time, the inherent mana of Iwi/hapd is unaffected)

Definition
- That FSSB is a shared space (get away from polarising ‘ownership’ issue)

Principles for Management of the Foreshore and Seabed
- Standard statement of principles about sustainability, integrated decision making etc;
- Statement that tikanga of mana whenua is operative (not sure about language- don’t want the
‘have regard to/take into account’- so, word set that reflects the status as first law without scaring
the horses)



Part One—Integrated Environmental Management
Principles — set out the specific principles — i.e. collaboration between decision makers, precautionary
principle etc. Again, word set that reflects first law status of tikanga;

Roles and Responsibilities — set out the roles and responsibilities of all players in the FSSB e.g. TLA’s
consent processing etc (whatever is set out in other legislation). Iwi/hapi/mana whenua defined as having
role and responsibility to be kaitiaki over their rohe moana.

Mechanisms for Integrated Environmental Management

This subpart would have a whole pile of mechanisms for Iwi/hapi to give effect to roles and
responsibilities- would draw on the awards paper we prepared before Christmas. This level of detail is not
well thought through as yet, but our starting point is that the Act should create a minimum suite of tools
that Iwi/hapi can amend/build on to suit their particular circumstances.

Part Two —Economic Development
Principles — set out the specific principles — i.e. economic development is in the national interest providing
it is environmentally sustainable. Again, word set that reflects first law status of tikanga;

Roles and Responsibilities — set out the roles and responsibilities of all players in the FSSB e.g. TLA’s
consent processing etc (whatever is set out in other legislation). Iwi/hapi/mana whenua defined as
benefit sharing role as well as kaitiaki.

Mechanisms for Economic Development

This subpart would have mechanisms for Iwi/hapl to share in benefits as well as mechanisms to exercise
some degree of control over economic development e.g. veto rights over coastal occupation/resource
extraction etc, with perhaps some threshold triggers (the Crown will panic at the thought of a nationwide
veto, but if it was applied to identifiable sites they might cope- trigger could be mahinga kai, location of
marae/settlements, wahi tapu etc defined)

Part Three — Non — Commercial Access

NB- this is Pakeha non-commercial access i.e. recreational purposes etc

Principles — set out the specific principles — i.e. FSSB significant for all NZ etc. Again, word set that reflects
first law status of tikanga;

Roles and Responsibilities — set out the roles and responsibilities of all players in the FSSB e.g. Port
Companies etc. Iwi/hapi/mana whenua defined as kaitiaki.

Mechanisms for Economic Development
This subpart would have mechanisms for lwi/hapi to oversee recreational/public access e.g. rahui

Part Four - Right to Sue

This part is in here as the AG is very attached to restoring the right to sue

So that it doesn’t become a bare title discussion—suggestion is that the outcomes of a finding of title are
connected to the purposes/scheme of the Act — e.g. standing for judicial review of any decisions etc.



